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UNITED STATES COURT OF APPEALS 
SECOND CIRCUIT 

“ X 

THE UNITED STATES OF AMERICA, 

Plainuiff-Apoellee, 

-against- 

CARMINE TRAMUNTI, at al., 

Defendants-Apoellants, 

x 

ON APPEAL FRCM THE UNITED STATES DISTRICT 
COURT FOR THE SOUTHERN DTSTRICT OF NEW YORK 

STATEMENT OF THE TS5UES PRESFNTED FOR REVIEW 

1. Whether the Trial Court abused its discretion 
in denyinq defendant Salley a severance or a continu- 
ance follovrinr the death of his oricrinal aopointed 
counsel and Court appointment of new eounsel during 
the course of the trial. 

2. Whether the case aoainst defendant Salley 
should have been dismissed at the conclusi^n of the 
Government's c .se on the basis of the fact that Salley' 
connection with the consoiracy constituted at most 

a "single act." 

3. Whether the in Court identification of 


















defendant Salley by the vitneas Provitera had been 
aufficiertly tainted by the vicvino of suctqestive 
photographs so as to remUre the supnre.sion of auch 
Identification and the dismiasal of the Indictnent 

aaainst defendant Salley since no other witnesa had 
identified Salley. 

4. All other issues raised in the briefs of 
the other appellante includina, but not limited to, 
question» of attaint, Dreiudice in jury selection, 
and insufficiency of the evidence. 
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STATF.MFUT or ^ACTS 


Henry Salley is charged by the 
Government in a multi-count TncUctment with havincr 
joined and Darticipated in a wide snread consniracv 
to distribute narcotic drucrs. This charcre is made 
under the first count of the Indictment and Sallev 
is not named in any o* the other substantive counts 
of the Indictment. Under the first count in the 
Indictment, it is ^urther charcred, as an overt act, 
that Salley in October 1972 travelled to the Hovard 
Johnson Motor Lodae in New Jersey in the comDany of 
a fellow defendant (Robinson) . 

% 

Inasmuch as the brie^s of the other 
apoel.lants and the brief of the Government will 
undoubtedly describe in detail the facts and 
evider.ce pertaining to the alleged consniracy itself 
(which allegedly had oeen in orogress for several 
years prior to any claimed narticination by Salley), 
it is unnecessary to reneat the F ac ts at length 
herein. 

It is not claimed, nor was anv 
evidence introduced, that Salley knew or had any 
contact with any defendants or other consnirators 















other than Warren Robinson (a defendant), Harry 
Pannirello and Jimmy Provitera (both of whom were 
unindicted co-consoirators who testified for the 
Government). Onlv two (2) witnesses (Pannirello 
and Provitera) testified that Salley vas in any 
v;ay connected with ihe conspiracy (a third witness, 
a Government Anent, testified that Pannirello had 
mentioned Salley's nane to him but that he had no 
first hand knowledae of Salley's oart in the 
conspiracy). The entire evidence against Salley 
introduced on the Government's direct case is to 
be found on pages 2208 through 2211 and 3025 throucrh 
3030 of the transcriot. 

The aforementioned sparse testimony 
was that Pannirello, who testified that he was in 
charc -» of what can best be termed as a retail outlet 
in New Jersey for the distribution of druas, met 
Salley on one (1) occasion in the Fall of 1972 
(neither he nor Provitera could pinpoint the dates 
with any exactness) and that, on that occasion, 
Pannirello and Provitera had spent about forty-five 
(45) minutes in a restaurant at the Howard Johnson 
Motor Lodge with Salley and that, immediately 








thereafter, Salley vas Present when, in a room of 
the motel, Robinson joined them for a discussion 
about druas with Pannirello, ^ ann i re ll 0 testified 
that he never saw Salley after that one (1) occasion 
(2211), Pannirello was unable to identify Salley 
in the Courtroom (2209), 

Provitera's testimony was that he 
had met Salley on three (3) occasions and that 
Pannirello had been there on two (2) of those 
occasions, He identified Salley in the Courtroom 
(2026). On his first meetina with Salley, Provitera 
says he was introduced by Robinson.to Salley and 
told that Salley would acceDt deliveries from him 
(3025-26). Provitera had earlier in his testimony 
identified himsel^ and his role as being the oickup 
and delivery raan for Pannirello's drug operation. 
Provitera testified that he saw Sallev a second 
tine when he gave him a uackace (3027), At his 
second neeting with Sallev, no one else was present 
although Provitera had testified that Pannirello 
had been oresent at the *irst neeting. Provitera 
testified that he gave Salley a package at this 
second neeting and nerely told him that Harrv would 
















be in touch v. ? ith Robinson whom he referred to as 
"/.lien" (3027), Apoarently there was no conversa- 
tion about druqs and no money chanqed hands. At 
nis third meeting vrith Salley, Provitera substantially 
related the sane incidents that Pannirello had 
described about the restaurant and the motel room 
(3028-30), Aqain, on this occasion, there was no 
testimony that Sallev discussed druas or handled 
druas or money. 

There were ^our (4) black male 

defendants on trial in this case and, orior to his 

identi^ication of Salley, Provitera had identified 

% 

the defendant Alonzo as being Warren Robinson (2995- 
98). Accordingly, the trial record reflects that, 
prior to bis in Court Identification of Salley, 
Provitera had learned in the Courtroom the identity 
of tvo (2) of the four (4) black male defendants. 

Before Provitera had identified 
Salley and before he had testified, Sallev's counsel 
requested a lineup (2958-60). This application was 
denied, A Wade Hearinrr was conducted outside the 
presence of the jury with respect to a ohotoqranh 
identification of Salley made hy the witness Provitera 









nrior to trial. At this hearina, a Government 

Agent (Nolan) testified that on one (1) occasion 

Provitera had been shown a reries of nineteen (19) 

photoaraphs, one of which he identified as beino 

that of Salley. The Agent admitted that the Salley 

nhotograDh was at least twice as laroe as the other 

eighteen (18) nhotoaraohs (2087) and that the other 

eiahteen (18) photoaraphs were mug shots while 

Salley's was not (2088), Provitera also testified 

at the Wade Hearina and stated that on three or 

four occasions he was shown four or five or six 

nhotographs thereby somewhat contradic tino the 

% 

testimony of Agent Nolan (2095-96). Although it 
was conceded by the Government that a photocrraph 
of the witness Dawson (with whom Provitera had 
several meetings ) was in the group of nineteen (19) 
nhotographs furnished by the Government for the Wade 
Hearina, Provitera could not identify Dawson's 
photoaraph (2099). 

At the heainina of the trial, the 
Court had aoDointed Murrav Seaal, Esa. as counsel 
for the defendant Salley. Mr. Seaal died durina 







the course of the trial and, on February 6, 1974, 
the Court appointed Harry R. Pollak, Esq. as 
attorney for defendant Salley. The new attorney 
made a motion for a severance and, when this was 
denied, made a motion for a continuance to enable 
him to familiarize himself with the voluminous 
transcr.ipt up to this date (which was already more 
than one thousand panes ) as well as a very laroe 
amount of 3500 material with which he was totally 
unfamiliar at that time. The motions for severance 
and for continuance were both denied. 









A R G UMENT 


IT WAS A fi ABUSE OF DISCEETION 
FOE TEE TEIAL COUET TO DENI 
SALLET ' S MOTION FOE A 
CONTINUANCE AFTEE EIS OEIGINAL 
ATTOENEY EAD DIED DUEING TEE 
TEIAL. 

While the Court might have been 
correctlv exercisiner discretion in denying a motion 
for a severance in a multi-defer.dant trial in a 
situation in which the attorney for one defendant 
had died durina trial, it is resoectfully uroed 
that it vas an abuse of discretion to refuse a 
continuance in a situation in which new counsel 
was tirust into the midst of an oncroincr conspiracy 
trial involving a large number of defendants and 
aiving such new counsel no opoortunity whatsoever 
to acquaint himself with v;hat had erone before, The 
new counsel was notified on the afternoon of February 
6 , 1974 while the trial itself was in recess and 
immediately asked for a severance (1056), At the 
Court's suggestion, this motion was reoeated the 
followino morning and an additional motion for a 
continuance was made. 


While it is true that none of the 










testimony that preccsded the anoointment of new 
counsel directly touched uoon the alleged 
oarticipation of Salley in the conspiracv, it 
musv be remembered that in a consniracv case the 
acts of other co-consnirators are admi^sable 
acrainst all defendants. 

It is a well-established and 
much cherished principle of .our constitutional 
lav; that in all serious criminal orosecutions an 
accused shall enjoy the riaht to have the assistance 
of counsel for his defense. Johnson v. + 304 

U.S. 498, 465-68 (1988); Gideon v. Vainvriaht. 872 
U.s. 385 (1968). I n addition to the constitutional 
auarantee of the 6th Anendment, the rioht to the aid 
of counsel is of sufficient fundamental character so 
as to be included in the 5th Amendment concention 
of due process of law. P gWe u v , Alahar)n _ 28? u>s% 
45, 67-69 (1982). 

While the basic tenet o* our 
law ia by now well aettled and universaily accented, 
a problem arises when counsel, who has been apnointed 
by the Court, has been allowed little time to prepare 
his defense and familiarize himsel* with the law and 












facts of the case. Does such a lack of adequate 
time for trial prenaration raise an issue of 
constitutional Droportions throuah denial to an 
accused of effective assistance of counsel? In 
1932, the United States Supreme Court in Pcwell v . 
Alabana, suvra. overturned the rane conviction of 
three (3) defendants v/hose counsel had not heen 
aonointed until the rornincr of trial. The Court 
broadlv interpreted the meaning of the 5th and 6th 
Amendments quarantees of the ricrht to counsel: 

"The duty of the Court. . . to 
assicrn counsel as a necessary 
requisite of due nrocess of law. . . 
is not discharqed by an assiqnment 
at such time or under such circum- 
stances as to nreclude the giving 
of effective aid in the prenaration 
and trial of the case . . ." Page 71. 

"The prompt disnosition of criminal 
cases is to be commended and 
encouraged. But, in reaching that 
resuit a defendant, charged with a 
serious crime, must not be strioped 
of his rioht to have sufficient time 
to advise with counsel and prepare 
his defense. It is vain to give the 
accused a dav in Court with no 
opportunity to acouaint himself with 
the facts of the case." Page 59. 

In Averi/ v. Alabamg, 308 U.S. 444 (1940) t the 

Supreme Court, although holdina that based on the 

facts in the record before it, showing appointment 











of counsel only three (3) days before trial, defendant 
v;as not denied adequate assistance of counsel, stated 
by way of dictum thats 

"... while the disposition of a 
request for a continuance is made 
in the discretion of the trial 
judqe ... in the liqht of facts 
then nresented and conditions then 
existinq, , , , and is not ordinarii v 
reviewed, the denial of opnortunity 
for aDpointed counsel to . . . 
adequatelv nreDare his defense could 
convert the appointment of counsel into 
a sham .... The Constitution's 
quarantee of assistance of counsel 
cannot be satis^ied by mere formal 
appointment." 

In wh zte v. Raocn % 324 U.S. 760, 764 (1945), the 

Supreme Court aqain held that "it is a denial of 

% 

the accused's constitutional riqht to a fair trial 
to force him to trial with such exoedition as to 
deprive him of the effective aid and assistance of 
counse. The facts of this case, however, are not 
exactly analaqous (court appointed counsel advised 
Client to olead ouilty, as the judoe would not arant 
a continuance, and there was not time to call a 
crucial witness). in a case that seems at first to 
depart from the well established rule, Chambers v. 

Maro neu, 399 U.S. 4 2 (1970), the Supreme Court found 
no prejudice to the defendant vhere the legal aid 
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attorney appointed very shortly before his second 
trial was not the same attorney as had handled 
his defense at the first trial: "Unquestionably, 

the courts should rr.ake every effort to affect 
early apoointments of counsel in all cases. But 
we are not disposed to fashion a ner se rule requiring 
reversal of every conviction folloving tardy 
apDointment of counsel." Pane 54. While the 
Maroney decision seems on first plance to have 
raised the standards by which a due orocess challenae 
to conviction in which counsel had inadeguate time 
for preparation is to be measured,-it is imDortant 
to ooint out that it can readily be distinauished 
on the basis of its peculiar factual circumstances: 
the legal aid attcrneys who reoresented the defendant 
in the two (2) trials were both on retainer from the 
same law office, and presumabJy had access to each 
other and to case files. The Supreme Court made 
specific mention of the fact that, after examining 
the record, it had found no evidence that the 
appearance of a different attorney at the second 
trial had resulted in any nrejudice to the petitioner. 
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This distinctiori was not enouqh to satisfy Justice 
Harlan, however, whose dissent nointed to the fact 
that 'it is not an answer to netitioner 1 s claim for 
a reviewinq court simply to conclude that he had 
failed to show that with adequate assistance he 
would have prevailed at.trial," Paqe 60. m an 
opinion which cited Powell v, Algbama , suipva , and 
Avery v. Alabana. surra, Justice Harlan arqued that 
the petitioner shold have at least been entitled to 
an evidentiary hearinq in District Court on the 
issue. 

The decisions rendered by the 
Court of Appeals for the 2nd Circuit have for the 
most part been in line with the Suoreme Court's 
declarations in the past. In United States v. Denno 
239 F. Supp. 851 affd, 348 F. 2d 12 (2d Cir . 1965), 
the Court qranted a oetition of habeus cornus where 
the defendant had expressed an unwillinqness to 
proceed with his assicmed counsel who had been 
appointed ten (10) minutes before trial, but was 
willincr rather to nroceed as his own counsel: 

".An accused' s constitutional riqht 
to defend in nerson or by counsel 
of his own choosinq is denied 
unless accused qets . . . 














reasonable time and fair opoortunity 
. . . to crepare for trial; no 
last minute neremotory assiqnment 
of counsel vili serve, particularlv 
when made at such a time and under 
such circumstances as nractically 
to preclude the qivinq, by counsel 
to prisoner and prisoner to counsel, 
of effective aid in the oreparation 
of the case." Page 854. 

In United States v, McMgr.n, 252 F. 
Supp. 539, aff'd. 386 F. Fd 611 (2d Civ . 1967), the 
Court similarly granted a petition of habeus corpus 
to a prisoner who had been forced to trial without 
retained counsel after havino refused the offer of 
leqal aid on provision that a one-hour (1) limitation 
for consultation was aareed to. The Court held that 
this was not an offer of effective assistance of 
counsel so as to warrant the findinq of a waiver: 

"The defendant must have complete confidence in counsel, 
and hence, a chanqe, if it occurs, or even a discharae, 
will usually point to a continuance." Page 545. The 
Court then went on to make the very important remark 
that "a determination of constitutional challenqes 
to judoments of conviction must not be influenced by 
certitude of guilt, or by the fact that the defendant 
is a bad man with a lonq criminal record," Page 546. 
[Quoted from Justice Frankfurter in Stein v. State. 346 











U.S. 156 1 200), 


In United States v. Mitahell, 354 
F, 2d 767 (2d Civ. 1966) f the Court of Apoeals held 
that in a conviction for failure to report into the 
armed forces, where the trial judcre aranted the 
defendant only the period between Wednesday and 
the following Mondav to ohtain counsel, he had 
abused his discretion: 

"A reasonable time is required for 
counsel to familiarize himself 
with the various intricacies of 
the , , , law, and to decide 
upon the orooer strategy to be 
followed at the trial in order, 
if possible, to obtain an 
aequittal, or to make a record 
for ournoses of appeal, or to 
obtain as light a sentence as 
the circumstances miaht warrant 
. . . . The exercise of the 
right to counsel must be balanced 
with the necessities of sound 
judicial administration. A sneedy 
trial, also auaranteed by the 6th 
amendment, is a desirable obiect 
of the criminal law... At the 
same time however, the desire 
for expedition can furnish no 
justification for the subversion 
of the 6th amendment riqht to 
present an effective defense 
throuqh counsel." Paqe 769. 

United States , ex vel, Bvadteu v . 

MoMann, 423 F. 2d 656 (2d Cir . I970) t however, held 
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along a different line. In this case, a lack of 
consultation between attornev and defendant until 
the day before trial was held not prejudicial in 
view of the circumstances of the case: appellant's 
alleged alibi was not disclosed to counsel at a 
conference several hours before trial becran, but 
was mentioned for the first time when annellant 
testified. The Court thus viewed the fact that the 
meeting with counsel did not take place earlier as 
not significant. This fact alone makes the McMann 
case distinguishable from those cases which have 
held such lack of time for consultation before trial 
as prejudicial ( supra ). 

United States v. Bentvena . 319 F. 2d 
918 (2d Cir. l9G3) t however, presents a manifestly 
ffctent situation. In Bentvena, thirteen (13) 
defendants were convicted in United States District 
Court f or violation of, and consDiracy to violate 
Federal narcotics laws. At a pre-trial conference 
taking nlace three (3) davs before the trial had been 
scheduled to begin, the trial court had relieved 
defendant Mancino's counsel of his assignment because 
of health and substituted another attorney, adjournincr 
the tri al for two (2) weeks to enable newly assigned 
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counse 1 to nrepare. The trial judcre received assurance 
that the new attorney could be adequately orenared 
by that time. On appeal, the defendant arerued that 
a denial of a further continuance by the trial judge 
constituted an abuse of discretion, and denied him 
the effective assistance of counsel. The Court o* 
Appeals reiected this arqument, holding that the 
measures taken by the trial court to assure defendant 
effective reoresentation were sufficient under the 
circumstances, and in view of the "difficulties 

experienced in brinoincr the case to trial a second 
time." Page 935. 

It is resoectfully urged that the 
trial court in the Bentvena case adonted the oroper 
procedure (which this Court apnroved by its affirmance) 
to be followed under circumstances which require 

appointment of new counsel on the eve of, as well as 
durinq, trial. 

Another appeal was prosecuted in 
the Bentvena case on behalf of three (3) defendants, 
who, on the first day of trial, found themselves 
without counsel. The attorney for the two (2) Panicos 
defendants had informed the court at the pre-trial 
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conference three (3) days before trial that he had 
been ordered to trial in a State Court nroceeding? 
he subsequently was absent from the Courtroom for 
the first nine (9) days of trial. In addition, 
defendant Laicanos' attorney feli ill and had been 
sent to the hosDital on the morninq of trial; he was 
absent from the Courtroom for the first fourteen (14) 
days of trial. In response to these developments, 
the trial judae assianed another attorney to represent 
the three (3) defendants in the interim, and directed 
the prosecution not to put in evidence anything 
directly relating to these defendants until their 
retained counsel returned. This was comolied with. 

It is lmnortant to note, hovever, several distinouishino 
factors between these circumstances, and the present 
apneal. in Bentvena the newly anoointed counsel, one 
George Todaro, was well acquainted with the case. He 
had onginally been assigned to defend another of 
these defendants, and as such, had the benefit of 
several months of trial preparation. Furthermore, 
both departed attorneys later returned to the case, 
at which time the trial judae afforded them an 
onoortunity to review the existing trial record, make 
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any motions, or recall any witnesses for further 

cross-examination. They were also afforded an 

opportunity to make an openinq address after the 

qovernment rested. The Oourt of Apneals re;iecte( , 

appellants claim that thev were denied effective 

assistance of counsel, finding that the steo* taken 

by the Court during retained counsels' absence, and 

the opportunitiee made available to them on their 

return fully proteoted the defendente' rights. Paoe 
937. 

The Trial Court's actions in the 
instant case fall far short of the mensures taken 
by the trial judge in Bentvena, and, accordingly, the 
treatment accorded defendant Henry Salley did not 
live up to what is constltutionally required. 

Sone contrary authority would appear 
to exist in this Circuit whioh would require a 

considerably stricter Standard to measure whether the 
a ment accorded to a criminal defendant is consistent 
vith due nrocess of law. The leading SU ch case is 

”■ »8 U 376, ttd Cir . 1949), 

oart. ien. 338 0.8. 960 (1960). In Miqht the Court 

held that the fact that the defendant conferred with 
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counsel assigned by the Court for about fifteen (15) 
minutes between counsel's assignment and the entrance 
of a guilty plea did not establish a denial of the 
constitutional guarantee of conscientious Service of 
competent counsel, where the belief of counsel that 
the defendants' acts were within the prohibition of 
the statute under which the indictment was laid was 
correct, The Court found that notwithstanding the 
relative!y short amount of time snent by counsel with 
the defendant, and the absence of any research on 
the syntax of the statute, counsel, led by his own 
experience and judgment, had arrived at the correct 
answer. No longer oeriod of consultation could have 
changed his determination. 

It is, however, obvious that the Wight 
case, which did not involve a trial, is not in point 
herein, There are some 2nd Circuit cases which have 
followed the striet Standard set forth in Wight: United 
State e v. Garquilo , 324 F. 3d 795 (1963); United 
States^ ex rei. Maselli v. Reinake. 383 F. 2d 129 

Um-ted States v. Currier. 405 F. 2d 1039 (1969) 
United States v. Silva. 418 F. 2d 328 (1969); 


United 











United States , ea rei. Crispin v . Mancusi^ 44 8 F . 2 d 
233 (1971)i United Statee, ex vel. Uaraelin v. Maneusi, 
462 F. 2d 36 (1972). These cases include proceedings 
in which there is a "total failure to present the 
cause of the accused in any fundamental resnect," 
and proceedings in which counsel's representation 
was "so horribly ineot as to amount to a breach of 
legal duty faithfully to renresent the clients' 
interests" United States, ex nel, Mavcetin v. Mancusi t 
eupva . 

The foregoing cases which have 

applied these harsh standards, with the excention of 

% 

the distinguishable case of United States v, Vight, 
supra j ali concern situations where the competencv 
of counsel has been attacked, based uoon what woula 
amount to a denial of assistance of counsel, rather 
than such a denial resultina from a lack of time for 
preparation. Thus, it is urged that these 
"independently strincrent requirements established by 
the second Circuit as to claims of alleged inadequacy 
of counsel,” Wirth v, United States t •348 F. Supp. Il37 t 
1140 (1972) , are not in noint, and concern manifestly 
different and distinguishable factusl situations 
from the current case. 
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supra ., where the defendant, citing a series of 4th 
Circuit cases (infra), araues that the burden of proof 
to rebut the presumption of prejudice to an accused 
once scanty preparation by counsel is shown is on 
the State. The Court refused to decide this issue, 
having decided the case on the basis of the trial 
record before it. However, the 4th Circuit cases 
which defendant relied unon in his brief merit some 
investigation. In Fielde v. Peuton . 375 F. 2d 624 
(4th Cir. 1967) t the Court held that a defendant 
convicted of escaoe and burglary fifteen (15) to 
thirty (30) minutes after appointment of counsel was 
denied effective assistance of counsel, and reguired 
invalidation of sentence. In so holding the Court 
stated: 


"The Federal rule is that when 
inadequate time for preparation 
has been shown, the burden shifts 
to the State to negate nrejudice. 
* . . Affirmative evidence is 
necessary to overcome the 















oresumption of nreiudice from 
the shortness of time allowed 
for preparation. . . . Doubtless 
in the past there have been 
numerous instances of the 
designation of counsel on the day 
of the trial, and even in the 
last hour before trial. This 
orocedure is no longer considered 
satisfactory, for it invites 
lax performance of nrofessional 
duty and endanqers defendant's 
constitutional riaht to the 
effective assistance of counsel. 

As the conceot of the 6th 
amendment riqht has broadened 
to encomnass the Drovision of 
counsel for indioents, Gidecn 
v. Wainvrigkt t 372 U.S, 335 t 
so too the standards to which 
appointing and apnointed counsel 
must adhere have become more 
exacting. Courts are required 
to allow counsel sufficient tine 
to inform themselves fully, to 
reflect naturely, and to 
prepare thorouqhly in the cases 
to which thev are assicrned." 

Pages 626-628. 

Martin v. Virainia . 365 F. 2d 549 (4th Cir. 1966) 

raakes the same point. Here the Court held that 3 1/2 

hours between indictment and trial was insufficient 

time for appointed defense counsel to investigate a 

case in which a number of nonfrivolous questions 

merited thoughtful consideration. In. so holdinq, the 

Court stated: 

"The Anpellate Courts have insisted 
that ample time be allowed counsel 
for preparation... A showing of 
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actual nreiudice is not the basis 
on which these cases rest. The 
lack of opnortunitv for investiaa- 
tion, reflection, conference, and 
mature consideration which results 
from trials of felonies immediately 
after anpointment of counsel nrovides 
the basis for rrrantinq the writ. . . 

. The burden isnt on the oetitioner to 
show that he vouIH orof it by a trial 
in which counsel had more time for 
preparation, Lack of due process 
is implicit when a felon is tried 
immediately after the apnointment 
of counsel.” Paae 552. 

The Court in Martin y, Virginia, even obviated the 
necessity of a hearino on the issue of prejudice, 
arcruinq that the inherent canerer of nrejudice to the 
accused under such circumstances "makes additional 
inquirv futile and unnecessary" (supra, paae 552). 
Finally, in Tviford v. Pevton . 372 F. 2d 670 (4th Cir. 
1967), the Court held SDecifically that a failure to 
appoint the attorney until the day be^ore trial, 
couoled with a denial of a continuance on the date of 
trial did not meet the standards of fundamental fair- 
ness required by the 5th and 6th amendments: 

"The practice of aooointinq counsel 
in a felony case so close to trial 
that the lawyer is not afforded a 
reasonable onnortunity to investigate 
and prepare a case is inherently 











prejudicial, and a mere showing, 

• • constitutes a orima facie 
case of demal of effective 
assistance of counsel, so that 
the burden of orovincr lack of 
prejudice is shifted to the 
State." Paqe 673. 

On the issue of nrejudice, the 
Suoreme Court has not snecifically ruled. However, 
it has stated in another context, and with reqard 
to an unrelated allegation of a deprivation of 
defendant's rights that "in most cases involving 
claims of due process deprivations we reouire a 
showing of identifiable prejudice to the accused. 
Nevertheless, at times a orocedure.emnloyed by the 
State involves such a orobability that prejudice 
will resuit that it is deemed inherently lacking in 
due process." Paqe 542-543. 

An investigation of the Annellate 
decisions of circuits other than the 2nd and 4th 
circuits reveals a concurrence of opinion on this 
issue. In the 5th Circuit, Everitt v. United State*. 
281 F. 2d 429 (l960) t held that the trial court 
committed a fundamental error in depriving accused 
of assistance of counsel, within the meaning of the 
constitutional provision, in denying him additional 
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time to prepare for trial when he was without counsel, 
and in nutting him to trial when his appointed counsel 
had less than one (1) day to prepare for trial, in a 
case comnlicated by the fact that there were three (3) 
separate indictments involvino other defendants as 
well who were not on trial, and where defendant was 
compelled to be jointlv tried with co-defendants 
charcred in several indictments when he was charaed 
in only one. This case involved a confusincr series 
of occurrences due to the many indictments and 
defendants involved, the haste with which it was 
tried, and the shortage of time in 'which counsel 
could adequately prepare defense. While it does not 
involve an indictment for conspiracy, the circum- 
stances surrounding trial are analagous to the 
present case. 

In MoBee v. Bomav, 296 F. 2d 235 
(i 6th Cir. 1961) ' t the Court of ADDeals for the 6th 
Circuit found an abuse of discretion where the Trial 
Court failed to qrant a motion for continuance to 
enable counsel to acquaint himself with the facts 
of the case, where he had been summoned only one (1) 
day orior to trial due to defendant's error in reading 












the date of his trial. In so holding the Court 
discussed the meaning of "abuse of discretion": 

A motxon for continuance is subiect to the discretion 
of the trial judge and can only be set aside by the 
reviewing court when there is an abuse of discretion. 
Abuse of discretion is a Dhrase which sounds worse 
than it really is. Ali it need mean is that, when 
judicial action is taken in a discretionary manner, 
such action cannot be set aside by a reviewing court 
unless it has a definite and firm conviction that 

the court below committed a ciear error of judgment." 
Page 236. 

Finally, in a decision by the 
Court of Appeais for the 9th Circuit, Brubaker v . 
Dtckson, 310 F. 2d 30 (9th Cir. 1962), oert. den. 372 
U.s. 978 (1963), the Court held that defendant was 
entitled to an evidentiary hearing on the issue of 
whether effective assistance of counsel had been 
rendered. The Court stated that "determining whether 
the demands of due Drocess were met . . . requires a 
decision as to whether upon the whole course of the 
proceedings, and in ali the attendant circumstances, 
there was a denial of fundamental fairness." Paae 37. 

Based upon the foregoing, it would 










seem to be ciear that the Trial Court's failure to 
grant a continuance for the puroose of allowing counsel 
to faniliarize himself with a case as complicated 
as the instant case constituted a ciear abuse of 
discretion warranting a new trial for defendant 
Salley. 

’ 

Although the cases anparently do 
not require a showing of actual Drejudice in the 
light of the strong oresunntion of prejudice resulting 
from lack of tine for new counsel to Drepare for 
trial, the record in this case discloses sone actual 
prejudice as well. The original counsel for 
defindant Salley had nade an onening statement in which 
he indicated that Salley would testify. in a post- 
trial motion, the substituted counsel stated that, 
as a resuit of this committnent made in the ooening, 
he felt it necessary to have Salley take the stand. 

The record discloses, furthermore, that the cross- 
examination of Salley allowed the prosecution to bring 
out a prior narcotics conviction of Salley and also 
to mtroduce into evidence, on their rebuttal case, 
a hotel registration card that was not offered on 
the novernment's orioinal case. 

___Accordingly, it is respectfully 
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urged that there was actual nreiudice demonstrated 
which would constitute an additional reason for 
reversal and the qrantinq of a new trial. 

POINT II 

THE EVIDENCE AGAII!ST DEFENDANT 
SALLEY, AT BEST, VAS PROOF OF 
A SINGLE ACT WHICH VAS NOT 
SUFFICIENT TO PLACE HIM WITHIN 
THE AMBIT OF THE ALLEGED 
CONSPIRACY. 

The sole evidence aqainst defendant 
Salley on the Government's direct case consisted Q f 
one (1) witness (Pannirello) who said that he was 
a p* rticipant in a conversation in furtherance of 
the consoiracy at which Salley was oresent and one 
other witness (Provitera) who, in Dart contradictina 
Pannirello, said that Salley was nresent in New Jersey 
on three (3) occasions, that on two of those occasions 
Salley was merely a snectator and in no way partici- 
pated in transactions between others and on the 
third occasion he accented delivery from Provitera 
of a package allecredly containinq narcotics. 

It is respectfully urqed that, even 
acceoting the Provitera version of the facts, the 















evidence againet Salley indicates that he was 
involved in a single act consisting of accentance of 
delivery of narcotics on one (1) occasion from a 
pember of the alleqed consniracy. There is amnle 
authoritv that such a sincrle act is not sufficient 

proof to establish that Salley was a member of the 
consDiracy. 

The Supreme Court has held that 
consniracy to commit a particular substantive offense 
cannot exist without at least a degree of the criminal 
mtent necessary for the substantive offense itself 
and that, without knowledge, such intent cannot exist. 
Further, to establish the necessary intent, the 
evidence of knowledqe on the part of the defendant 
must be ciear and not equivocal. Ingram v. United 
States. 360 U.S. 672 (1959). 

For many years it has been the rule 
in the Second Circuit that a person who makes a single 
nurchase of narcotics from a member of a conspiracy 
does not thereby become himself a member of the 
conspiracy. In United State e y. Kooh. II3 F. 2d 982 
(2d cir. 1940), it was held that the Rovernment must 








show that the defendant is in sorne way knowincily 
associated in an unlawful common enterprise and that 
the nere ourchase of a larqe amount of narcotics 
was insufficient to establish that the defendant was 
a member of the conspiracy. The Koch case placed 
upon the Government the burden of showing that the 
defendant was acting to further the ends of the 
conspiracy rather than nerely furthering some inden- 
endent narcotics enterprise of his own. 

U nited States y, Pecni. 100 F. 2d 
40Z (2d Cir>, 1938) held that a defendant who sold 
counterfeit currency to a second party was not a co- 
consnirator in the conspiracy between that narty and 
others since he had not knowinqly ioied the endeavor 
by the second party to resell the counterfeit currency, 
Drawinq the analogy of the Peoni case to the instant 
case, it is, of course, obvious that Salley, having 
had no knowledge of the conspiracy whereby Pannirello 
and Provitera came into possession of the narcotics, 
could not have joined the consoiracy charqed in the 
Indictment since he had absolutely no- knowledcre thereof, 

U nited States v. Fteina. 242 F. 2d 302 
(2d Cvr. 1957) is a case in which this Court has drawn 
the distinction between a purchaser of narcotics who 










does not therebv join the consniracy and a 
ourchaser of narcotics who does ioin the 
conspiracy by his act. The Court held that. 
where evidence was equally consistent with 
defendant being an independent peddler of 
narcotics, a sinale sale of a parcel of 
narcotics did not orove that defendant was 
a participant in the series of imnortations 
that made up the conspiracy charged. A co- 
de^endant who had knowledcre cf where the 
drugs were comincr from was, however, found to 
have joined the consniracy on the basis of his 
sinole purchase smce knovledge of the consniracv 
could be inferred from the knowledcre that this 
defv. ndant was shown to possess. 

While there are a number of cases 
in this Circuit holdmcr that a single act of 
purchasing narcotics may be the foundation 
for drawing the actor within the ambit of an 
existing conspiracy, these cases are grounded 
unon independent evidence oroving that the 
defendant had some knowledae of the broader 
conspiracy. United States v. Agueci t ZlO F. 2d 
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817 (2d Civ. 1962), Cevt. den. 372. U.S. 959 (1963), 

This Court cited the Aqueci case in 
Ihizterj States v, Bentvera, euvva , in holdir.q 
that the independent evidence showinq that the 
defendant had narticipated in a conference at 
which the openinq of a new Wholesale outlet 
was discussed was sufficient to sustain the 
conviction of the defendant even thouqh he 
had only enaaqed in a sinqle act. 

United States v, Defloig . 451 F . 

2d 979 (2d Civ. 1971) and United States v, Kane. 

351 F. 2d 600 (2d Civ. 1965) are other cases in 
which the Court found the indeoendent evidence 

sufficient to warrant an inferrnce that the 

# 

defendant knew of the conspiracy so as to enable 
conviction unon proof of a single act. 

Absent indeoendent evidence in 
provina knowledae of the consoiracy, this Court 
has repeatedly held that a defendant who made one 
(1) purchase of druos from one (l).member of an 
existinq consoiracy had not knowinqly ioined the 
conspiracy. United States v. Avilce. 274 F. 2d 
179 (2d Civ. 1960); United States v. Santove . 
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290 F. 2d SI (2d Civ. 1960); United States » . 
Stronheva. 268 F. 2d 256 (2d Civ. 1959). 

United States v. Ggllishaw. 428 
F. 2d 760 (2d Civ. 1970) held that it is necessary 
that there be proof that a defendant have 
snecific knowledcre of the object of the consniracv 
in order to sustain a conviction. 

Ijnited States v. Thomne. 468 F. 

2d 422 (loth Civ.1972) was a case in which the 

defendant, a sister of the head of a larcre scale 

narcotics operation, was found not to have joined 

the conspiracy desoice evidence -showing that she 

knew of her brother'* operation and on one (1) 

occasion introduced nersons to a co-conspirator 

with the resuit that these persons then made a 

purchase of narcotics. The Court held: 

Since conviction of conspiracy 
requires an intent to participate 
in the unlawful enterprise, the 
single act must be such that one 
may reasonably infer from it such 
an intent". Page 425 

"There must be evidence showing 
that an accused knowincrlv acted to 
further the enternrise, fJuilt 
may not be in^erred from mere 
association. Mere knowledcre , 
approval or acauiescence in the 
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object or nuroose of a conspiracy 
does not make one a conspirator." 

Paqe 425 

Taken in the light most favorable 
to the Government, the evidence against Salley 
v;ould show that he oarticipated, at most, in a 
sinale act of accentinn delivery (this itself 
falling short of a purchase) and that there 
were absolutely no indenendent evidence showing 
that Salley had any inklincr of the widesoread 
conspiracy in which Pannirello and Provitera 
had encraoed. Thus, under the single act 
doctrine, there was insu.fficient oroof to sustain 
the conviction of Sallev or even to allow the 
case to go to the jury. 

P 0 I N T III 

THE IN COURT IDENTIFICATION CF 
SALLEY BY PROVITERA SHOULD RAVE 
BEEN SUPPRESSED IN THE LIGHT OF 
THE SUGGESTIVE PHOTOGRAPHIC 
SPREAD SHOWN TO THIS WTTNESS 
PRIOR TO TRIAL. 

At trial one of the tv/o witnesses 
who allegedly had dealt with Salley (Pannirello) 
was unable to identify hin while the other 
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(Provitera) did identify Salley, Prior to 
hin Identification of Salley, Provitera had 
misidentified one of the other three (3) black 
male defendants in the Courtroom and thereby 
learned the identity of two (2) of the four (4) 
black male defendants. Thus, when it came time 
to identify Sallev, Provitera had only two (2) 
Dersons to choose from, 

Although the Court had denied 
Salley's application for a lineuD, a hearing was 
held with respect to the out of Court identification 
of a photoqraph of Salley. Thia hearina disclosed 
a contradiction between Provitera and the Agent 
who showed Provitera the ohotoaraphs as to the 
number of photogranhs shown. Even if the Agent 
was correct, however, and nineteen (19) ohotoaraphs 
were actually shown to Provitera, the photographic 
spread was undoubtedly superes tive. One one (1) 
of the nineteen (19) photoaraphs was other than 
a mug shot and this photoqraph was more than twice 
the size of the other photoaraphs accordina to 
the Agent (defense counsel characterised the 
photoqraph of Salley as beina closer to four times 









the size of the others), 


Based unor» the evidence adduced 
at the hearinq, there is no doubt that the 
nhotoqranhic spread was unfair and that it 
therebv violated the Ruoreme Court's guidelines 

set forth in Ur.it ed St ates v. Vade . 388 U.S. 218 
(1937). 


Simrnone v. United States . 390 U.S. 
277 (1968) dealt with the problem raised in cases 
in which in Court identification is nreceded by 
a sucrqestive and imnroner ohotoqranhic snread. 

The Supreme Court held: 


'|E]ach case must be considered on 
lts own ^acts, and. . . convictions 
based °n eyewitness identification 
at tnal following a pretrial 
Identification by ohotoqraDh will 
be set aside on that qround only 
th ® nhotoerranhic Identification 
p^ocedure was so imnermissibly 
suqqestive as to qive rise to a 
very substantial likelihood of 
irreparable misidentification, 


The danqer on which the Court was 
rocusmq, of course, was that 
irjeqardless of how [an] initial 
misidenti^ication comes about. the 
witness thereafter is aDt-to 

inenor V the imaqe of 
the photoqraDh rather than of the 
person actually seen, reducing 
the trustworthiness of subsequent 
ineup or Courtroom identification.' 
Id. , at 383-384 







In the instant case, the 


in Court identification hy Provitera was tainted 
not only by the imoroDer and suggestive Dhoto- 
granhic snread, but vas also af^ected by the 
witness (as a resuit of a prior mistaken in 
Court identification) havino been able to limit 
his choice to one of two individuals. 

It is resnectfullv urged that 
the in Court identification bv Provitera should 
have been suppressed and, if it had been 
suppressed, there would have been no identi^ication 
of Salley whatsoe er. Accordinglv, it is uraed 
that, on this issue alone, it v;ould have been 
necessary to dismiss the Indictment as against 
Salley at the conclusions of the Government's 
case. 


P 0 I N T IV 

DEFENDANT-APPELLANT SALLFY JOINS 
IN AND ADOFTS THE ARGUMENTS 
ADVANCED BY ALI, CTHER APPELLANTS 
ON ALL ISSUES RAISED IN THE BRIEFS 
OF SUCH APPELLANTS . 

CONCLUSIO N 

The Judgment of Conviction should be 


reversed and the Indictment dlsmlssed as against 
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defendant-aopellant Salley, 


Dated: 


New York, New York 
Auaust 9, 1974 

Respectfully submitted 


HARRY R. POLLAK 
Attorney for Defendant 
Appellant Salley 












